IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KAREN JENKI NS, et al. ) C VIL ACTI ON
V.

THE UNION LABOR LIFE INS. CO.,
INC., et al. ) NO. 10-7361

VEMORANDUM

Bartle, J. Cct ober 24, 2012
The twelve plaintiffs! are fornmer enpl oyees of

def endant Amal ganated Life I nsurance Conpany ("Amal gamated”). In

their amended conplaint, plaintiffs allege that they are entitled

to benefits under a defined benefit pension plan sponsored by

Amal ganated. Plaintiffs contend that in denying them benefits

under this plan, Anmal gamated has viol ated provisions of the

Enpl oyee Retirenent Incone Security Act ("ERISA"), 29 U S.C

88 1003-1461. Before the court are the cross-notions of

plaintiffs and Amal gamated for summary judgnent under Rul e 56 of

the Federal Rules of Civil Procedure.

1. The naned plaintiffs in this case are Karen Jenkins,
Jacquel i ne Mays, Susan Lolli, Linda Russel, Teresa Lattanze, John
Van Allen 111, Donna Anderson, Debra Kontra, Mchelle Quarles
Troy Johnson, Sharon Schultz, and Raynond Gunther. The anended
conplaint also lists a John Doe plaintiff who "represents a group
of [ Amal gamat ed] enpl oyees, term nated by the conpany in October
2009, who have not yet retained | egal representation.™ W will
dism ss the action as to John Doe. Hindes v. FDIC, 137 F.3d 148,
155-56 (3d Cir. 1998).




l.
Summary judgnent is appropriate "if the novant shows
that there is no genuine dispute as to any nmaterial fact and the

nmovant is entitled to judgnent as a matter of law." Fed. R G v.

P. 56(a); see also Celotex Corp. v. Catrett, 477 U. S. 317, 323
(1986). "A party asserting that a fact cannot be or is genuinely
di sputed must support the assertion by ... citing to particular
parts of materials in the record, including depositions,
docunents, electronically stored information, affidavits or
decl arations, stipulations ..., adm ssions, interrogatory
answers, or other materials; or ... showing that the materials
cited do not establish the absence or presence of a genuine
di spute, or that an adverse party cannot produce adm ssible
evi dence to support the fact." Fed. R Cv. P. 56(c).

A dispute is genuine if the evidence is such that a
reasonable jury could return a verdict for the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 254 (1986).

Summary judgnent is granted where there is insufficient record

evi dence for a reasonable jury to find for the plaintiffs. |d.
at 252. "The mere existence of a scintilla of evidence in
support of the plaintiff's position will be insufficient; there

nmust be evidence on which the jury could reasonably find for the
plaintiff." Anderson, 477 U S. at 252. W view the facts and
draw all inferences in favor of the non-noving party. Boyle v.

Cnty. of Allegheny, 139 F.3d 386, 393 (3d Cr. 1998). Wen

ruling on a notion for summary judgnment, we nmay only rely on
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adm ssi bl e evidence. See, e.qg., Blackburn v. United Parcel

Serv., Inc., 179 F.3d 81, 95 (3d Gr. 1999).

1.

The undi sputed facts in the record describe the
fol | ow ng.

Prior to May 9, 2004, plaintiffs worked in the clains
department of Union Labor Life Insurance Conpany, Inc. ("ULLICO")
at a facility known as the Pennsylvania Service Center ("PSC").
ULLI CO offers insurance and ot her products to | abor unions as
well as their nenbers and their nenbers' famlies. Wile
enpl oyed with ULLICO, plaintiffs were nenbers of the Ofice and
Pr of essi onal Enpl oyees International Union ("OPEIU"), Local 153,
and the ternms and conditions of their enploynment with ULLI CO were
governed by a collective bargaining agreenent. As a benefit of
their enploynment with ULLICO plaintiffs were participants in a

defi ned benefit pension plan.?

2. Plaintiffs contend that their pension from ULLI CO was not
provided as a termof the collective bargaining agreenent between
OPEI U and ULLI CO. Schedule C of the relevant collective
bar gai ni ng agreenent, which plaintiffs have submtted as an
exhibit, sets forth the "Schedul e of Benefits for Enployees" and
i ncluded a section entitled "OPEIU, Local 153 Pension Fund."

That section described the contribution to the pension fund

requi red of ULLICO, the managenent of that fund, and the

ci rcunst ances under which an enpl oyee woul d becone eligible for
benefits fromthat fund. Plaintiffs assert that ULLI CO sponsored
an additional defined benefit pension plan in which plaintiffs
partici pated that was not provided through the collective

bar gai ni ng agreenent between ULLI CO and OPEIU. This contention
is not supported by the deposition testinony of plaintiff
Jacquel i ne Mays, on which plaintiffs relied for this assertion.
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On March 9, 2004, ULLICO entered into Adm nistrative
Services Agreenents with two Amal gamated affiliates, ALI CARE
Inc. and Alicare Medical Managenent, Inc. Under these
agreenents, which had a termof three years, these Amal gamat ed
affiliates assunmed responsibility on May 10, 2004 for perform ng
clainms adm ni stration services on ULLI CO i nsurance policies.
Previously, ULLICO perfornmed its own clains administration. As
part of these agreenents, ULLICO sold sone assets to the
affiliates, including a clainms processing software system known
as El dor ado.

I n 2004, Amal gamated, which had offices in Wite
Pl ains, New York and in New Hanpshire, contenpl ated noving the
ULLI CO cl ai ns processing work fromthe PSC to its New York
facility. Amalgamated ultimately deci ded agai nst doi ng so
because that would also require its New York staff to becone
proficient wwth the El dorado software systemw thin a period of
time that was deened unworkabl e

Sonetime in March 2004, ULLI CO vice-president Kelly
McKee, nee Ellston, net with ULLI CO enpl oyees and expl ai ned t hat
t hey woul d have the opportunity to work for Amal ganated when the
Adm ni strative Service Agreenents took effect. According to
plaintiff Jacqueline Mays, Ellston said that the benefits the
ULLI CO enpl oyees woul d have at Amal gamated would "mrror"” the
benefits they had at ULLI CO.

On March 19, 2004-after the Admi nistrative Services

Agreenents were signed but before they becane effective-Claire

-4-



Levitt, an executive vice president of Amal gamated, Jeanne

Jarvi s-Meara, a vice president of human resources, and ot her

Amal ganat ed personnel net with ULLI CO enpl oyees, including
plaintiffs. According to plaintiff Muys, the Amal gamat ed
representatives stated in this neeting that the benefits offered
at Amal gamated would "mrror" those offered at ULLI CO and t hat
ULLI CO enpl oyees woul d be "grandfathered" into those benefits,
that is, that tinme worked at ULLI CO would be credited toward
Amal ganat ed benefit prograns.

At this neeting, the Amal gamated representatives
distributed to the ULLI CO enpl oyees a docunent entitled
"Questions and Answers for ULLI CARE Staff about Anmal gamated Life
March 19, 2004" (the "QRA").® 1t appears fromexhibits in the
record that two days before the neeting, the Q%A was created from
a list of questions and answers that Levitt, Jarvis-Mara, and
ot her Amal gamat ed enpl oyees had conpiled in or around February
2004 to help prepare themto answer anticipated queries from
ULLI CO staff. The Q%A that was distributed to the ULLI CO
enpl oyees at the PSC confirned that all of them would be offered
a job with Anmal gamated. It explained in general ternms its
expectations of its enployees and its benefit structure. The QA
stated Amal gamated was "committed to ... keeping the PSC facility
open," but that enployees' pay |likely would be reduced. The

docunent further noted that once they becane Amal ganated

3. W presune that ULLICARE is an entity affiliated with ULLI CO
or an alternative nanme for ULLICO
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enpl oyees, the then-ULLI CO enpl oyees woul d be covered under
Amal ganmat ed' s health insurance plan. Significantly, the QA
contains the following two questions and the acconpanyi ng
answer s:
Q WIl our tinme with ULLI CARE be count ed?
A W will recognize ULLI CARE service for
certain benefits that are based on years
of service such as accruing vacation and
short termdisability. The letter of
offer will provide your adjusted service
date. O herw se your service date w ||
be considered to be 5/10/04.
Q s there a Pension Pl an?
A There is a 3-year eligibility period for
PSC enpl oyees to join the Amal gamat ed
Life staff pension plan. Once you
beconme eligible, the 3-year wait period
will be credited towards the 5-year
vesting requirenent.
(bold in original.)* According to the Q%A, ULLI CO enpl oyees
hired by Amal gamat ed woul d have a 401(k) plan, that is, a defined
contribution plan, "simlar to the plan you currently have with
an additional match.”
Either at the March 19, 2004 neeting or at a subsequent
meeting in March, an Amal ganated representative distributed
anot her docunent entitled "A General Overview of Coverage and
Benefits as a UFA Uni on Enpl oyee.” This docunent, which is dated

"(03/2004)," refers to a 401(k) savings program but does not

4. The internal Amal gamat ed docunment from which the Q%A appears
to have energed did not have an answer to the question, "Wat is
happening to nmy pension benefits?" Instead it said, "Jeanne

[ Jarvis-Meara] to provide answer."
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mention a defined benefit pension plan. Plaintiff Mays states in
an affidavit that the ULLI CO enpl oyees at the neeting were
infornmed that the "general overview' docunent they received
actual ly described the benefits for Amal gamat ed enpl oyees at the
New York office but would "show [them] what to anticipate for
benefits when [they] becane enpl oyed" at Amal gamated. The
meani ng of the phrase "UFA Uni on Enpl oyee"” is not explained in
t he record.

Amal ganat ed extended of fers of enpl oynent to each of
the plaintiffs in letters dated April 7, 2004 from Jarvi s- Mear a,
Amal ganat ed' s vi ce president of human resources. Although it was
not expressly stated in the letters, it is apparent fromthe
record that all parties understood that the ULLICO enpl oyees who
accepted Amal gamated's of fer of enpl oynent woul d becone
Amal ganat ed enpl oyees on May 10, 2004. The letters conmuni cating
the offer contained the position, salary, and vacation tinme the
reci pi ent woul d have at Amal gamated. Concerning benefits, the
letters stated, "You received a General Overview of Coverage and
Benefits during nmy recent visit. This Overview gives you a quick
summary of our benefit prograns.” (italics in original.) It
contai ned no nention of the Q%A or of any pension benefits. The
letters further noted that questions about benefits would be
addressed at an orientation scheduled for April 20 and 21, 2004.
None of the plaintiffs asked an Anmal gamated representati ve about
pensi on benefits when they received their offers of enploynent.

Al of the plaintiffs accepted Amal ganated' s enpl oynent offer.
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At the tinme of these events in early 2004, sone
Amal ganat ed personnel participated in a defined benefit pension
pl an known as the UNITE Staff Retirenent Plan (the "Pension
Pl an"), which has since been renaned the Consolidated Retirenent
Plan. This plan provides pension benefits to the enpl oyees of
mul ti pl e enpl oyers, including Anmal gamated. It is governed by a
board of trustees, two of whom are nanmed by Amal gamated. At the
nmeeting of the board of trustees held on April 14, 2004, it
anended the plan to exclude those enpl oyees who woul d be at the
PSC. The m nutes state:

M. Hrsch, [an Amal ganat ed executive vice
presi dent present at the neeting]® then
reported that Alicare, Inc. and Alicare

Medi cal Managenent had entered into an
agreenent with Union Labor Life Insurance
Conpany, to provide adm nistrative services
to Union Labor Life. This would entail the
retenti on of approxinmately 100 enpl oyees
formerly enpl oyed by Union Labor Life in King
of Prussia, Pennsylvania. Upon notion duly
made, seconded and unani mously carried, the
Pensi on Pl an was anended to provide that the
Amal ganated Life and Alicare Medica
Managenent enpl oyees enployed in the Prussia
[sic] office would not be covered for pension
benefits.

On May 7, 2004, two days before the Administrative
Service Agreenents woul d take effect, Amal gamated and t he
| ndustrial, Technical & Professional Enployees Union ("ITPEU'), a

union affiliated with OPEIU, signed a nenorandum of understandi ng

5. Hirsch testified at his deposition that he was not a nenber
of the board of trustees of the Pension Plan, but he attended the
nmeeting and signed the m nutes of the neeting. Another docunent
in the record described himas an "adm nistrator."
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stipulating that | TPEU woul d be the excl usive collective
bar gai ni ng representative for the purpose of negotiating a
col | ective bargaining agreenent ("CBA").

ULLICO term nated plaintiffs on May 9, 2004, and
plaintiffs became Amal gamat ed enpl oyees on May 10, 2004. At that
time, no CBA between | TPEU and Anal gamat ed had been negoti at ed.

| n Decenber 2004, |TPEU and Amal gamat ed signed a CBA
that woul d govern the terns of plaintiffs' enploynment with
Amal ganmat ed until Decenber 31, 2006 and woul d apply retroactively
to the beginning of plaintiffs' enploynment on May 10, 2004. The
| TPEU representative participating in the negotiations raised the
prospect of the new Amal gamat ed enpl oyees recei vi ng pensi on
benefits, but Amal ganated stated that they could not afford to
pay pension benefits to the personnel hired from ULLI CO
Accordingly, the CBA did not contain any provision entitling
plaintiffs to participate in Amal gamated' s defi ned benefit
pension plan. It did provide, however, that plaintiffs could
participate in a 401(k) defined contribution plan. Each
plaintiff received a copy of the CBA

According to the affidavit of plaintiff Muys, the
plaintiffs later received a docunent entitled "A General Overview
of Coverage and Benefits as a Union Enpl oyee @Ki ng of Prussia,"”
dated July 2005. This docunent |isted as one of the benefits of
wor ki ng at Amal ganat ed:

PENSI ON PLAN (For Regul ar Enpl oyees Only)

- eligibility begins after three years of
enpl oynment based on [ Amal ganmat ed] hire date
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- vesting schedul e: 100% vested after 5 years
of enpl oynment

Mays' affidavit does not say when this document was distributed
to plaintiffs or who provided it to them She says only that it
"was given to nyself and the other eleven Plaintiffs, by

[ Amal gamated] to | et us know what we woul d receive in the King of
Prussia Ofice of [ Amal gamated]."” There is nothing in the record
fromthe other plaintiffs with respect to this docunent.

In March 2007, | TPEU and Anal gamat ed reached agr eenent
on the terns of a second CBA that would govern the conditions of
plaintiffs' enploynent between January 1, 2007 and Decenber 31,
2009. ITPEU initially requested that its menbers receive defined
benefit pensions, but it dropped this request during the
negoti ations. Like the CBA reached in 2004, the 2007 CBA did not
provide that plaintiffs would receive pension benefits as a
condition of their enploynent. Each plaintiff received a copy of
t he 2007 CBA.

I n 2007, ULLI CO decided not to renew the Adm nistrative
Service Agreenents with the two Amal gamated affiliates, ALI CARE
Inc. and Alicare Medical Managenent, Inc. ULLICO did agree,
however, to a nore limted arrangenment with these affiliates that
reduced the nunber of clains to be processed by the PSC staff.
Amal ganat ed agai n consi dered cl osing the PSC and novi ng t he
remai ni ng ULLI CO cl ai ms processing work to its New York office.

Amal ganat ed deci ded agai nst this course of action and responded
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to the decreased work load at the PSC by shifting clains
processing work fromits other custoners to the PSC.

In 2009, | TPEU and Anal gamat ed began negotiating a
third CBA. In April 2010, after |ITPEU nenbers had al ready
rej ected one proposed CBA, Anmal gamated proposed two alternative
CBAs to I TPEU. Under both choices, plaintiffs' workweek woul d
increase from 35 hours to 37.5 hours and plaintiffs would becone
participants in the Pension Plan.

The ternms of the first proposal provided that
Amal ganat ed woul d give plaintiffs annual raises but would not pay
any noney on a weekly basis to conpensate for plaintiffs
additional 2.5 hours of work. Anmal gamated woul d pay annual
raises of 2.0%in the first contract year and 2.5%in both the
second and third contract years. Under this first proposal,
| TPEU nenbers woul d participate in the Pension Plan and have an
"[a] ccrued benefit from June, 2009 for all enpl oyees who neet
vesting requirenents.”

Under the second proposed CBA, Amal ganated woul d
increase plaintiffs' weekly pay to conpensate for the additional
2.5 hours of work, but it would not pay annual raises. | TPEU
menbers woul d al so participate in the Pension Plan but those
enpl oyees that had net the vesting requirenment would not have
accrued benefits until January 2011.

The | TPEU uni on representatives expl ained these options
to the union nmenbers by email. Plaintiff Debra Kontra asked

whet her "Under opt #2, wouldn't we be losing only 1 Y% years of
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pensi on? (June 2009 - Jan 2011)." Union representative Danobn
A iver responded, "Yes, that's what is says. You would be
foregoi ng an accrued pension benefit for a portion of the three
years." The | TPEU nenbers at Amal gamated voted in favor of the
second option, which as noted, deferred the accrual of pension
benefits until January 2011. |In May 2010, | TPEU and Amal gamat ed
si gned a Menorandum of Understanding ("MOU'), not a CBA, that
enbodi ed the proposal for which the union nmenbers had voted. It
st ates:

Ef fective January 1, 2011, and subject to the

approval of the Plan Trustees, all enployees

in the collective bargaining unit will be

pl aced in the Staff Pension Plan. For

vesting purposes, years of service dating

back to May 10, 2004 will be recognized. For

benefit accrual purposes, service effective

January 1, 2011 will be recogni zed.
It is unclear why | TPEU and Amal gamat ed signed only an MU in
2010 and did not sign a CBA

During the negotiations that led to the 2010 MOU, both
t he uni on and Amal gamat ed' s nmanagenent were aware that
Amal ganated' s | ease on the PSC in King of Prussia was due to
expire in February 2011. In April 2010, while negotiations were
still proceeding, executive vice president Claire Levitt enailed
anot her Amal ganat ed vi ce president, N na Chakraborty, that the
conpany shoul d assess any changes required to the physical plant.
Levitt also stated that she did not want to disclose to the

| andl ord Amal gamated's intention to remain in the prem ses so as

not to underm ne the conpany's bargaining position in
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negotiations. Simlarly, Levitt discussed the conpany's plans by
email with an Amal gamat ed enpl oyee negotiating with the | TPEU
Levitt stated, "I don't think that we want to close [the PSC] and
| suspect that we can get a very good deal on the | ease renewal .
But if the conpany is not doing well later this year, it's a
possibility we couldn't rule out.” During a neeting with the

col | ective bargaining negotiating team however, Levitt stated
that Amal gamated was in negotiations with the |andlord and that
it planned to stay in the current PSC facility.

On July 7, 2010, Amal gamated announced that it had
earned its 35th consecutive ""A" (Excellent)" rating fromA M
Best Conpany. 1In a press release, Amal gamated noted that it
earned this ranking due to its "financially strong condition and
excel l ent clains-paying ability" as well as its "financi al
prudence and strategic, controlled growth."

David Wal sh, Amal gamated's chi ef executive officer, has
submtted an affidavit in which he stated that Bruce Raynor, the
chai rman of the conpany's board of directors, requested in the
"l ate sumrer of 2010" that Amal gamated becone a "I eaner
organi zation and reduce its costs.” Anmalgamated' s executives
wei ghed the costs associated with closing the PSC. |In August
2010, Levitt, an executive vice president, circulated a draft
anal ysis of the PSC s operations that supported keeping the PSC
open. Levitt stated that the PSC staff was experienced,

proficient, and had a positive attitude. She commented that they

-13-



"al ready accepted the 37.5 hour week with no increase in pay in
exchange for inclusion in the pension plan.” Levitt then added:

An addi tional expense that needs to be

considered with the closure is the

retroactive paynent for fundi ng pension

contributions for the union staff. In the

2010 negoti ations, the union traded wage

i ncreases for delayed inclusion in the

pensi on plan effective 1/1/11 instead of

5/1/09. This was done with the explicit

assurance that the intention was to keep the

facility operational. The question of

potential closure was specifically asked in

uni on negotiations and at that time it had

been determ ned that we did plan to renew the

| ease and had started discussions with the

| andl ord. This paynment woul d probably be

necessary to avoid | egal action.
According to Walsh's affidavit, in the fall of 2010, the New
Hanpshire operation could not be relocated to New York in a cost-
effective manner, but the staff at the New York office and the
PSC performed overl appi ng functions that could be consol i dated
into a single facility.

I n Sept enber 2010, Levitt email ed Chakraborty, an
Amal ganat ed vi ce-president, a "Proposal for the Pennsylvania
Service Center Operations,” which stated that the "cl ai ns
production operation” would be closed by Novenber 1, 2010, which
woul d elimnate 14 union "clains positions.”™ Although these
clainms positions would be elimnated, certain essential staff
woul d be retained and, after the | ease on the PSC expired, they
woul d be relocated or given the option to work from hone.

On Cctober 8, 2010, Walsh informed plaintiffs that they

woul d be laid off on October 29, 2010. It is undisputed that
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during this neeting Wal sh stated that Amal gamated was cl osing the
PSC due to a decreased workload at the facility and an ability to
save noney by condensing operations into the New York office.
Plaintiffs | earned during this neeting that they would not
recei ve pension benefits for any portion of the tinme they worked
at Amal gamat ed.

The m nutes of Amal ganated' s executive conmittee
nmeeti ng on Novenber 23, 2010 recorded that "M . Wil sh reported
that the Conpany had prepared for the closing of the Pennsyl vania
of fice as of February and that a resulting increase in cal
response tine had been addressed and that response tines were
back down bel ow one mnute.” Walsh declares in an affidavit that
his statenent during the Novenber 2010 neeting referred to
February 2011, when the | ease on the PSC was to expire.

The record contains a |letter dated Novenmber 24, 2010,
fromH rsch, an Anal gamated vi ce-presi dent and an adm ni strator
of the Pension Plan, to an unspecified recipient or recipients.
He wote that the non-union PSC enpl oyees had been nade eligible
for benefits in the Pension Plan effective May 10, 2007:

Al t hough the definition of 'Enployee' in the

[ Amal gamat ed] portion of the Plan ...

provi des that enpl oyees in Pennsylvania are

excl uded, and al t hough the [sumrary plan

docunent] |ikew se excl udes enpl oyees ot her

than in New York and New Hanpshire ..., as we

recently advised you, [Amal ganat ed] has

agreed to participation in the Plan by non-

uni on enpl oyees in Pennsyl vania effective
May 10, 2007.
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This letter further noted that "[c]redited service as of May 10,
2004 has al ways been explicitly excluded for enployees in
Pennsyl vani a."® Consistent with this position, Hrsch sent a
letter in Decenber 2010 to an Anal gamat ed enpl oyee who was a
menber of | TPEU between May 10, 2004 and March 1, 2010. 1In this
letter Hirsch explained that the enpl oyee was only eligible for
pensi on benefits as of the date she becane a non-uni on enpl oyee.’
L1l

Following their termnation, plaintiffs filed an eight-
count conpl ai nt agai nst ULLI CO Amal ganat ed, OPEIU, and | TPEU
seeking to recover the pension benefits to which they believe
they are entitled for the tine they worked at Amal ganated. On
Septenber 7, 2011, the court granted the notion of Amal gamated to
dismss counts I, Il, Ill, and VIl of the anmended conpl aint.

Fol | owi ng di scovery, each of the four defendants noved
for summary judgnment as to the clainms against it. |n response,
plaintiffs stipulated to the dism ssal of all clains against
def endants ULLICO OPEIU, and | TPEU

As a result, only Counts 1V, V, and VII| remai n pending
agai nst Amal gamated. Each of these counts seeks relief under 29

U S C 8 1132(a)(3), a provision of ERI SA, which permts "a

6. This letter was attached to plaintiffs' opposition wthout a
citation to an explanatory declaration or rel evant deposition

testinony. It is unclear whether the recipient's or recipients
names have been redacted or were not included in the original
docunent. It is also unclear whether Hrsch actually transmtted

this letter to anyone.
7. This enployee is not a plaintiff in this case.
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partici pant, beneficiary, or fiduciary” to bring a civil action
"(A) to enjoin any act or practice which violates any provision
of this title or the terns of the plan, or (B) to obtain other
appropriate equitable relief (i) to redress such violations or
(ii) to enforce any provision of this title or the terms of the
plan.” ERISA defines a "participant” as:

any enpl oyee or fornmer enployee of an

enpl oyer, or any nenber or forner nenber of

an enpl oyee organi zation, who is or nmay

beconme eligible to receive a benefit of any

type froman enpl oyee benefit plan which

covers enpl oyees of such enpl oyer or nenbers

of such organi zation, or whose beneficiaries

may be eligible to receive any such benefit.
29 U.S.C. 8 1002(7). The Suprenme Court has explained that the
term"participant” as used in ERISArefers to "either enployees
in, or reasonably expected to be in, currently covered
enpl oynment, or former enpl oyees who have a reasonabl e expectation
of returning to covered enpl oynent or who have a col orable claim

to vested benefits." Firestone Tire & Rubber Co. v. Bruch, 489

U S 101, 117-18 (1989) (internal citations and alternations
omtted). Plaintiffs argue that they are entitled to equitable
relief under 8 1132(a)(3), and Anal gamated has not contested that
plaintiffs are participants within the nmeaning of that provision.

See Leuthner v. Blue Cross & Blue Shield of Ne. Pa., 454 F.3d

120, 124 (3d Cir. 2006); see also Becker v. Mack Trucks, Inc.

281 F.3d 372, 377 (3d Cr. 2002).
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| V.
In Count IV of the anmended conplaint, plaintiffs allege
t hat Amal gamated violated 29 U S.C. 8§ 1140 by discrimnating
agai nst themin order to prevent themfromqualifying for
benefits under the Pension Plan.® Section 1140 states:

It shall be unlawful for any person to

di scharge, fine, suspend, expel, discipline,
or discrimnate against a participant or
beneficiary for exercising any right to which
he is entitled under the provisions of an
enpl oyee benefit plan ... for the purpose of
interfering with the attai nnent of any right
to which such participant may becone entitled
under the plan....

29 U S.C. § 1140.
To prevail on a claimunder § 1140, the enpl oyee nust

prove that "the enployer nade a conscious decision to interfere

8. Count IVoriginally requested both conpensatory and equitable
relief. 1In granting the notion of Amal gamated to dism ss certain
counts of the anmended conplaint, we explained that

[i]n actions under 8§ 1132(a)(3) the court
only may award relief that was "typically
avai lable in equity in the days of the

di vi ded bench,"” such as injunctions,
equitable liens, constructive trusts, and
restitution. Geat-West Life & Annuity Ins.
Co. v. Knudson, 534 U.S. 204, 212-13 (2002).
Tradi tional equitable renedies do not include
conpensat ory damages. Sereboff v. Md-Atl
Med. Servs. Inc., 547 U. S. 356, 359-65
(2006); see Eichorn Il, 484 F.3d at 655.

Jenkins v. Union Labor Life Ins. Co., Inc., Case No. 10-7361
2011 U.S. Dist. LEXI S 100663, at *20 (E.D. Pa. Sept. 7, 2011).
Because conpensatory damages are not available in an action under
8§ 1132(a)(3), the court dism ssed Count IV of the anended
conplaint to the extent it states a claimfor conpensatory
damages. 1d.
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with the enpl oyee's attai nnent of pension eligibility or

addi ti onal benefits." DeWtt v. Penn-Del Directory Corp., 106

F.3d 514, 523 (3d Gr. 1997). W evaluate 8§ 1140 cl ai ns under

t he sane burden-shifting franmework that we apply in other

enpl oynment di scrimnation contexts. See Turner V.

Schering- Pl ough Corp., 901 F.2d 335, 347 (3d Gr. 1990). As our

Court of Appeals stated in Eichorn v. AT&T Corp.

To prove a prima facie case under § [1140] a
plaintiff rmust show (1) that an enpl oyer took
specific actions (2) for the purpose of
interfering (3) with an enpl oyee's attai nnment
of pension benefit rights. ... [Qnce a
plaintiff makes a prima facie show ng, the
enpl oyer has the burden of articulating a
legitimate non-discrimnatory reason for his
conduct. Then, the burden shifts back to the
plaintiff to show that the enployer's

rati onal e was pre-textual and that the
cancel | ati on of benefits was the

"determ native influence" on the enployer's
actions.

Ei chorn v. AT&T Corp. (Eichorn 1), 248 F.3d 131, 149-50 (3d Gr

2001) (quoting Di Federico v. Rolm Co., 201 F.3d 200, 205 (3d G r

2000)) (internal citations omtted). The enployee nay use
circunstantial evidence to establish that "the discrimnatory
reason nore likely notivated the enployer” or "that the

enpl oyer's proffered explanation is unworthy of credence.”

D Federico, 201 F.3d at 206 (quoting Tex. Dep't of Conmunity

Affairs v. Burdine, 450 U. S. 248, 256 (1981)). Because a

plaintiff will rarely have a "' snoki ng gun denonstrating the
enpl oyer's intent, the enployee may use circunstantial evidence

to prove that the enployer's proffered reason for its conduct is
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pretext. Gavalik v. Cont'l Can Co., 812 F.2d 834, 852 (3d G r

1987).

In this case, plaintiffs assert that Amal gamat ed took
three actions that interfered with their attaining benefits under
the Pension Plan in violation of 8§ 1140. First, they contend
that Amal gamated nodified the ternms of the Pension Plan in Apri
2004 in order to prevent plaintiffs from obtaining benefits. It
is evident fromthe record that Amal gamated requested that the
Pensi on Pl an board of trustees nodify the terns of the Plan to
excl ude enpl oyees at the PSC, including plaintiffs, from
qual i fying for benefits. The April 14, 2004 anmendnent
"excl ude[ d] enpl oyees of the Pennsylvania office" of Amal gamated
fromthe definition of "Enployee" for the purposes of the Pension
Plan.® This amendnent, as noted above, occurred before May 10,
2004 when plaintiffs began to work for Amal ganat ed.

The April 14, 2004 anmendnment to the Pension Plan did
not violate 8§ 1140. Qur Court of Appeals has expl ained, "The
| anguage enacted by Congress” in 8 1140 "sinply does not extend
to actions taken before an enpl oyer-enpl oyee rel ationship
exists." Becker, 281 F.3d at 382. Mreover, a formal plan
amendnent of the sort that occurred here is not an action that
can give rise to liability under 8 1140. Qur Court of Appeals
has stated that 8 1140 was intended as a renedy only "to actions

affecting the enpl oyer-enpl oyee rel ationship.” Haberern v. Kaupp

9. The eligibility requirenents for Amal gamated enpl oyees are
set forth in Appendix Il of the Pension Plan docunent.
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Vascul ar Surgeons Ltd. Defined Benefit Pension Plan, 24 F.3d

1491, 1503 (3d Cir. 1994). It has specifically ruled that plan
anendnent s, even plan anendnents that target one enpl oyee for
exclusion, do not violate §8 1140. 1d. at 1502-03. |In Haberern,
the Court of Appeals cited at length to McGath v. Auto-Body North

Shore, Inc., 7 F.3d 665, 668 (7th Cir. 1993), a case in which the

enpl oyer repeatedly anended the terns of a pension plan with the
avowed purpose of preventing the plaintiff enployee from becom ng
eligible for benefits. MGth, 7 F.3d at 666-69. The Court of
Appeal s for the Seventh Circuit held that this action was
insufficient to justify relief under 8 1140. It explained that,
"Sinmply put, 8 [1140] was designed to protect the enpl oynment
rel ati onship which gives rise to an individual's pension rights.

This means that a fundanental prerequisite to a 8 [1140]
action is an allegation that the enpl oyer-enpl oyee rel ati onship,
and not nerely the pension plan, was changed in sone
di scrimnatory or wongful way. 1d. at 668 (enphasis in
original). The April 14, 2004 anendnent sinply anended the
pensi on plan and did not affect the enpl oyer-enpl oyee
rel ati onship, even assum ng that such a relationship existed at
that time when the plaintiffs had not yet begun to work for
Amal ganat ed.

The Suprene Court has had occasion to comment on

anendnents to enpl oyee benefit plans in the context of § 1140.
It has made clear that, "An enployer may, of course, retain the

unfettered right to alter its prom ses, but to do so it nust
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follow the formal procedures set forth in the plan.” Inter-Mbdal

Rail Enp. Ass'n v. Atchison, Topeka & Santa Fe Ry., 520 U S. 510,

515-16 (1997). At the sane tine, it cautioned, "The fornal
amendnent process woul d be undernmined if 8§ [1140] did not apply
because enployers could "informally' anend their plans one
participant at a tinme." 1d. at 516.

As plaintiffs read the Court's opinion in [nter-Mdal,

an "informal " plan amendnent can give rise to 8 1140 liability if
done with the intent to "discrimnate against a participant or
beneficiary ... for the purpose of interfering with the

attai nment of any right to which such participant may becone

entitled under the plan.” 29 U S. C § 1140; Inter-Mdal, 520

U S at 515-16. Even if plaintiffs are correct, there is no
evidence in the record that the April 14, 2004 anmendnment to the
Pension Plan was "informal." Plaintiffs rely on the deposition
testimony of M chael Hirsch, a Pension Plan adm nistrator, for
the proposition that there existed sone "process" that the board
of trustees did not follow in making that anendnent. No fair
reading of the testinony on which plaintiffs rely supports an

i nference that the amendnment at issue was nade other than in
accordance with the Plan's requirenents or using a procedure that
deviated fromthe board of trustees' normal practices. The
anmendnent was sinply the result of a decision by Amal gamat ed not
to extend pension benefits to certain enployees. ERISA permts

such an acti on.
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Plaintiffs next take issue with the three-year
eligibility period, which as stated in the QA, would be counted
toward the five-year vesting period for pension benefits. They
assert that this is a violation of §8 1140 because no ot her
Amal ganat ed enpl oyees had such an eligibility period. They also
point to testinony by Amal gamated vi ce-president Levitt in which
she stated that at the tine the Q%A was drafted, Amal gamated had
deci ded not to offer pension benefits until after it knew whet her
the contracts with ULLI CO for processing clains would be renewed.
"ERI SA does not nmandate that enployers provide any particul ar
benefits, and does not itself proscribe discrimnation in the

provi sion of enployee benefits.” Shaw v. Delta Air Lines, 463

U S 85 91 (1983). Plaintiffs have not explained why this
three-year eligibility period violates 8 1140 in |ight of

Amal ganat ed' s freedom under ERI SA to adopt an enpl oyee benefit
pl an and to choose which enpl oyees would be entitled to

partici pate and when. [1d. at 91. Moreover, like the April 14,
2004 anmendnent to the Pension Plan, the three-year vesting
requirenent is not an action affecting the enpl oyer-enpl oyee

rel ati onship. See Haberern, 24 F.3d at 1502-03.

Plaintiffs further argue that Amal gamated interfered
with their rights under the Pension Plan when, in 2010, it
proposed alternative CBAs, one that would entitle plaintiffs to
vest ed pension benefits as of June 2009 and a second that woul d
entitle plaintiffs to vested pension benefits as of January 2011

The uni on nenbershi p, which included plaintiffs, voted for the
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|atter vesting date in return for higher wages in the interim
The court is at a loss to see how the options offered by
Amal ganmat ed coul d possibly be a violation of § 1140. Amal ganmat ed
did not interfere with plaintiffs' benefits under the Pension
Pl an by meking the alternative CBA proposals in 2010 since it
gave the union nenbers the choice of which one to accept.
Plaintiffs were not eligible for Pension Plan benefits at any
time earlier than 2011 because, as noted above, they were
explicitly excluded on April 14, 2004 fromreceiving such
benefits and had rejected the opportunity for inclusion in such
benefits from June 2009. Plaintiffs' argunent is wthout nerit.
Plaintiffs' brief in opposition to the notion of
Amal gamat ed for summary judgnent inplies—although it stops short
of saying outright—+hat Anmal gamated term nated plaintiffs to
prevent them from accrui ng pension benefits.® Plaintiffs were
termnated five nonths after | TPEU and Amal gamated finalized the
terms of the 2010 MOU and three nonths before they were schedul ed
to begin accruing Pension Plan benefits. |n her August 2010
anal ysis, Levitt recogni zed that Amal gamated had represented to
the union during collective bargaining negotiations that the PSC
woul d stay open when the | ease on the facility expired in 2011

and that the union nenbers had passed up the opportunity to

10. Plaintiffs argue that Amal gamated' s decision to term nate
them for alleged econom c reasons was a pretext to hide its
discrimnatory intent. This argunment only nakes sense if
plaintiffs contend that Amal gamated violated § 1140 by
termnating themto prevent themfrom attai ning Pension Plan
benefits.
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accrue pension benefits from June 2009 instead of January 2011.1%
She suggested that Amal ganated m ght nmake a "retroactive paynent
for funding pension contributions for the union staff” to
forestall a legal action, although she did not specify who would
make or receive this paynment or how it would benefit plaintiffs.
The Court of Appeals has expl ained that the enpl oyee's burden of
maki ng out a prima facie case under 8§ 1140 is "not onerous."

Jaki mas v. Hof f mann-LaRoche, Inc., 485 F.3d 770, 787 (3d Gr

2007). Drawing all inferences in plaintiffs' favor, we wll
assunme W thout deciding that these facts are sufficient to carry
plaintiffs' burden of introducing prima facie evidence of a

8 1140 violation. See id., 485 F.3d at 786-88; Eichorn |, 248
F.3d at 149-50; Di Federico, 201 F.3d at 204; Turner, 901 F.2d at

347-48.
We nmust now det ernm ne whet her Amal gamat ed has cone
forward with a non-discrimnatory reason for its conduct.
Ei chorn I, 248 F.3d at 149-50. Anal gamated asserts that it
termnated plaintiffs in October 2010 because the conpany
intended to consolidate the work perfornmed at the PSC with the
work being perforned in its New York office to save nobney.
Plaintiffs have conme forward with no evidence from
which a factfinder could determ ne that the discrimnatory reason

is nore worthy of belief or that Amal gamated's proffered reason

11. In her analysis, Levitt stated that the plaintiffs had
forgone the opportunity to accrue benefits from My 1, 2009, but
t he proposal placed before the | TPEU nenbers woul d have permtted
benefits to accrue from June 2009.
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for termnating plaintiffs is "unworthy of credence.”

D Federico, 201 F.3d at 206. To show pretext, plaintiffs rely
upon the July 7, 2010 press release in which Aral ganated' s chi ef
executive officer, David Wal sh, said that the conpany enjoyed a
"financially strong condition.” Plaintiffs also point to certain
oral statenents Wal sh made in the fall of 2010 concerning the
conpany's financial health and strong sal es performance. That

t he conpany was, according to Walsh, already financially sound
does not in any way undermn ne evidence that Anmal gamated was
intent on effecting cost-savings by consolidating clains
processing operations into its New York facility. Indeed, a
conpany remai ns healthy and conpetitive only if it is ever

m ndf ul of obtaining greater efficiencies and cuttings costs.
There is volum nous evidence in the record corroborating the
position that Amal ganated closed the PSC as part of its business
strategy. There is nothing to support the inference that

Amal ganated did so to prevent plaintiffs fromaccruing benefits
under the Pension Plan. Although we need not highlight all of
this evidence, it is particularly significant that Amal gamated
offered plaintiffs the opportunity to begin accruing pension
benefits fromJune 2009 a few nonths before their termnation in
Cct ober 2010, but the union of which plaintiffs are nenbers voted
to reject that opportunity. Moreover, Bruce Raynor, the chairman
of Amal gamated's board of directors, did not request that the
conpany becone "leaner” until after the 2010 MOU had been

finalized.
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In sum there is nothing in the record fromwhich a
factfinder could return a verdict in plaintiffs' favor on Count
| V of the anmended conplaint. Summary judgnment will be granted in
favor of Anmal gamat ed.

V.

In Count V, plaintiffs allege that Amal ganated shoul d
be equitably estopped fromtaking a position regarding their
eligibility for benefits under the Pension Plan that varies from
the representati ons Anal gamat ed nade when plaintiffs began
enployment. "[T]o state a cause of action for equitable estoppel
under ... 29 U S.C. 8§ 1132(a)(3), an ERISA plaintiff nust
establish (1) a naterial representation, (2) reasonable and
detrinental reliance upon the representation, and (3)

extraordinary circunmstances.” Burstein v. Retirenent Account

Fund for Enp. of All egheny Health Educ. & Research Found., 334

F.3d 365, 383 (3d Gr. 2003); see Pell v. E.I. DuPont de Nenoburs
& Co. Inc., 539 F.3d 292, 300 (3d G r. 2008).* The requirenent
of denonstrating "extraordinary circunmstances” is a "hei ghtened
requirenent[]" that obligates the plaintiff to "do nore than
nmerely nmake out the 'ordinary elements' of equitable estoppel”

Kurz v. Phila. Elec. Co., 96 F.3d 1544, 1553 (3d Cr. 1996).

12. Qur Court of Appeals has "intinmated," although it has not
explicitly held, that a claimfor equitable estoppel under ERI SA
will lie only against a fiduciary of a benefit plan. Curcio v.
John Hancock Mut. Life Ins. Co., 33 F.3d 226, 235 & n.16 (3d G
1994). "ERI SA nakes clear that a fiduciary is one that maintains
di scretionary authority or discretionary responsibility in the
adm nistration of the plan.” [d. at 234. Amal ganated has not
argued that it is not a "fiduciary" for the Pension Plan.
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Whet her a m srepresentation was "material™ is a m xed

guestion of |aw and fact. Fisher v. Phila. Elec. Co., 994 F.2d

130, 135 (3d Cir. 1993). Qur Court of Appeals has explained that
"a msrepresentation is material if there is a substanti al
likelihood that it would m slead a reasonabl e enpl oyee i n naki ng
an adequately inforned decision” about his or her benefits. |[d.
Summary judgnent on the issue of materiality is perm ssible "only
if "reasonable mnds cannot differ." 1d. The Q%A docunent that
Amal ganmat ed distributed to plaintiffs and other ULLI CO enpl oyees
on March 19, 2004 m srepresented that plaintiffs would be
eligible for pension benefits. Amalganmated reaffirmed this
specific m srepresentati on by explaining that, generally,
benefits offered at Amal gamated would "mirror"” those offered at
ULLI CO, which included a pension plan. Viewing the record in the
light nost favorable to plaintiffs, we cannot say as a matter of

| aw t hat a reasonabl e enpl oyee would not be msled by the QA in
maki ng a deci si on about whether to accept enploynment with

Amal ganat ed.

Plaintiffs' reliance on this m srepresentation nust
have been reasonabl e and nust have caused injury. Pell, 539 F.3d
at 301. Anml gamated argues that plaintiffs could not reasonably
rely on the statenment in the March 19, 2004 QRA because the
Nat i onal Labor Relations Act required all ternms and conditions of
plaintiffs' enploynent to be nenorialized in a CBA. Amal gamat ed

has cited no cases, however, in which any court has found
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reliance on a m srepresentation regardi ng benefits unreasonabl e
because it was not contained in a CBA

Plaintiffs Raynond Gunther, Teresa Lattanze, and John
F. Van Allen Il testified during their depositions that they
woul d have accepted enpl oynent with Amal gamated in 2004 even if
t hey had known that they were not receiving pension benefits.
Additionally, there is no evidence in the record that plaintiff
Jacqueline Mays relied in any way upon the m srepresentation in
the QQA.** Plaintiff Troy Johnson testified he was not sure what
he woul d have done had he known in 2004 that he would not receive
pensi on benefits at Amal gamated. As to these five plaintiffs,
there is nothing before the court to permt an inference that
they relied to their detrinent on Amal gamated' s representati on
concerni ng pension benefits.

The remai ning seven plaintiffs testified that they
relied, to some degree, on Amal gamated' s m srepresentation.
Plaintiffs Karen Jenkins and Linda Russel testified that they
woul d not have accepted a job with Amal gamated i n 2004 had t hey

known they woul d not receive pension benefits.* Plaintiffs

13. Unlike the other plaintiffs, it does not appear Mays was
asked at her deposition whether she woul d have accepted

enpl oynent wth Amal gamated even if she had known she woul d not
receive a pension. Her affidavit, attached as an exhibit to
plaintiffs' opposition, does not include any facts that would
permt an inference she relied on Aral gamated' s m srepresentation
concerni ng pensi on benefits.

14. According to T 33 of plaintiffs' response to Amal gamated' s

statenment of uncontested facts, plaintiff Linda Russel testified

t hat she woul d not have accepted a job with Amal gamated in 2004
(continued. . .)
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Donna Anderson, Debra Kontra, Mchelle Quarles, Sharon W Shultz,
and Susan R Lolli'® testified that they woul d have accepted the
job with Amal gamat ed and then | ooked for other enpl oynent

of fering pension benefits. None of these plaintiffs had the
opportunity to accrue pension benefits while working at

Amal ganat ed. Thus, as to these seven plaintiffs, the evidence in
the record supports an inference that they relied to their
detrinment on Anmal gamated's nmisrepresentation regardi ng pension
benefits.

Under the third prong to any § 1132(a)(3) equitable
estoppel claim plaintiffs nust cone forward wi th evidence of
"extraordinary circunstances.” In this context, the phrase
"extraordi nary circunstances" does not have a "rigid definition"
but typically involves "acts of bad faith on the part of the

enpl oyer, attenpts to actively conceal a significant change in

the plan, or conmm ssion of fraud." Jordan v. Fed. Express Corp.

116 F.3d 1005, 1011 (3d Cir. 1997). Extraordinary circunstances

14. (... continued)

had she known that she would not receive pension benefits. The
rel evant page fromthe deposition transcript is not contained in
the record. W w | accept counsel's representation that the
guotation accurately reflects Russel's testinony.

15. Plaintiff Lolli testified that she woul d have | ooked for a
new job in 2007 had she known Anmal gamated was not offering

pensi on benefits in the 2007 CBA. The excerpt of her deposition
before the court does not reveal whether she was asked a simlar
hypot heti cal concerning 2004. A factfinder draw ng al
inferences in her favor could determine that if she would have
been unwilling to remain enployed in 2007 knowi ng she had no
pensi on, she al so would have been unwilling to accept enpl oynent
in 2004 on those terns.
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al so may involve repeated m srepresentations "over an extended
course of dealing” or plaintiffs who "are especially vul nerable.™
Pell, 539 F.3d at 303-04. CQur Court of Appeals has expl ai ned
that "sinple ERI SA reporting errors or disclosure violations,
such as a variation between a plan sumary and the plan itself"
do not give rise to extraordinary circunmstances. Kurz, 96 F.3d

at 1553; see also Gllis v. Hoechst Cel anese Corp., 4 F.3d 1137,

1142 (3d Gir. 1993).

For present purposes, we will draw all inferences in
plaintiffs' favor. Amalgamated m srepresented in the Q8A
di stributed on March 19, 2004 that plaintiffs would becone
eligible for pension benefits after three years and would vest in
those benefits after five years. On the sane day the QA was
di stributed, Anmal gamated personnel told plaintiffs that benefits
at Amal gamated would "mrror" those offered at ULLICO  However
a "General Overview' docunent that described the "coverage and
benefits” that ULLICO enpl oyees woul d recei ve at Amal ganat ed was
di stributed al ongside the Q%A. The "Ceneral Overview' addressed
only benefits and did not nention a pension. Wen Amal gamat ed
wote letters to plaintiffs offering them enpl oynent, Amal gamat ed
stated that the "CGeneral Overview' gave a "quick summary of our
benefit prograns.” No nention was nmade of the QA. On April 14,
2004, before plaintiffs becanme enpl oyees, Amal gamated had t he
Pensi on Pl an anmended to exclude all enpl oyees at the PSC from

eligibility for benefits under that plan.
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During the 2004 CBA negoti ations between | TPEU and
Amal ganmat ed, the | TPEU uni on representative raised the
possibility of plaintiffs receiving pension benefits and
Amal ganat ed stated it could not afford such benefits. The 2004
CBA di d not make any provisions for | TPEU nenbers to receive
pensi on benefits. Al of the plaintiffs received a copy of the
CBA and thus knew that there were no such benefits for them
None of the plaintiffs raised any alarmat that tine.

Plaintiffs have produced a docunent entitled "A General
Overvi ew of Coverage and Benefits as a Union Enpl oyee @ Ki ng of
Prussia,"” dated July 2005, which states that plaintiffs would be
eligible for pension benefits after three years of enploynent and
woul d vest in such benefits after five years of enploynent.®
Plaintiffs have not explained who distributed this second
"General Overview' docunent to plaintiffs, exactly when it was
di stributed, or who authored it. This docunent is referenced by
just one of the plaintiffs in an affidavit in which she states
only that it was dissemnated "to | et us know what we woul d
receive in the King of Prussia Ofice of [Amal gamated]."” None of
the other plaintiffs even nentions it.

In 2007, | TPEU and Amal gamat ed negoti ated a CBA that,
i ke the 2004 CBA, did not provide for plaintiffs to receive a

defined benefit pension. As in 2004, no plaintiff expressed

16. In a footnote, Amal ganated argues we shoul d not consi der
t hi s docunent because plaintiffs purportedly failed to produce
t he docunent in response to discovery requests. Anmal gamated's
argunment is not supported by evidence in the record.
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concern that the 2007 CBA did not provide for a defined benefit
pension. |In 2009, Anmal gamated offered the | TPEU nenbers the
opportunity to begin accruing benefits in the Pension Plan as of
June 2009 or January 2011. Once again, no plaintiff raised the
obj ection that Amal gamated was al ready providing themwth
defi ned pension benefits as set forth in the QA or the 2005
CGeneral Overview. Indeed, the union nenbership voted not to
start accruing Pension Plan benefits until January 2011 in
exchange for higher salaries during the three-year period
governed by the 2010 MOU.

These facts, taken in the |light nost favorable to
plaintiffs, are legally insufficient to prove the kind of
"repeated m srepresentations" by the defendant that will give

rise to a finding of extraordinary circunstances. Conpare Pell,

539 F.3d at 297-99, 304; Curcio v. John Hancock Mut. Life Ins.

Co., 33 F.3d 226, 237-38 (3d Cr. 1994); Smth v. Hartford Ins.
Gp., 6 F.3d 131, 134-35 (3d Gr. 1993). In each of those cases,
the Court of Appeals found extraordinary circunstances existed
because of the "diligence" or "persistent questioning"” by the
partici pant or beneficiary in ascertaining his or her rights
under an enpl oyee benefit plan. Smith, 6 F.3d at 142; see Pell,
539 F. 3d at 304-05. Also, in each those cases, the defendant or
its agent represented directly to the plan participant or
beneficiary that he or she would receive a specific nonetary
benefit or a specific type of insurance coverage under the plan.

The undi sputed facts in the record reflect that no plaintiff
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exerci sed anyt hing approaching diligence or persistence in
attenpting to determ ne the anount of his or her defined benefit
pension prior to termnation. The record does not contain a
single instance in which any plaintiff asked a representative of
Amal gamat ed or | TPEU about the exi stence or val ue of defined
pensi on benefits.

Plaintiffs' claimis nore anal ogous to those cases in
whi ch our Court of Appeals has held that extraordi nary
circunstances do not arise frominaccuracies or om ssions in

sunmmary plan docunments. See Gidley v. O eveland Pneurmatic Co.,

924 F.2d 1310, 1318-19 (3d Cir. 1991); see also Kurz, 96 F.3d at

1553. In Gidley, a beneficiary sought to recover suppl enental
life insurance offered through a plan her husband' s enpl oyer
began to sponsor several days after her husband becane gravely
ill and stopped reporting to work. Gidley, 924 F.2d at 1314. A
brochure distributed to all enployees describing the additional
benefits did not explain that the plan participant nust be
"actively at work" to qualify for benefits. [d. When the
beneficiary's husband died, the insurer refused to pay the

suppl emental life insurance benefits because the beneficiary's
husband had not been "actively at work” when he enrolled in the
plan. [d. at 1315. The Court of Appeals explained that the plan
brochure's om ssion of the "actively at work"™ requirenent did not
anount to extraordinary circunstances. 1d. at 1318-19. 1In the
matter before us, the information circulated to the plaintiffs in

2004 and 2005 contai ned m sstatenents i nstead of om ssions, but
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in our view, these errors are legally insufficient to constitute
extraordi nary circunstances.

Plaintiffs al so argue that Amal gamated actively
conceal ed a significant change to the Pension Plan and that it

acted in bad faith. See Burstein, 334 F.3d at 383. There is no

evi dence before the court that can support a finding that
Amal ganat ed conceal ed a change in the Pension Plan from
plaintiffs or fromanyone. To the contrary, the anmendnent is
recorded in the mnutes of the Pension Plan's board of trustees.
At the time of the April 14, 2004 anendnent to the Pension Plan,
plaintiffs did not yet work for Amal gamated al t hough sonme had
accepted offers to join the conpany as an enpl oyee on May 10,
2004. The plaintiffs were union nmenbers and their terns and
conditions of enploynment were governed by a CBA or MOU
Mor eover, they had specific notice through the 2004 and 2007
CBAs, the 2010 MOU, and the union vote in 2009 that Anal gamated
was not providing defined pension benefits before January 2011
Amal ganated' s references in the 2004 QA and the July 2005
"General Overview' certainly reflect an unfortunate inattention
to detail about the benefits available to enployees at the PSC,
but it cannot be said that these two references over a two-year
period denonstrate bad faith in light of the other information of
which plaintiffs were cognizant and the failure of plaintiffs to
make any inquiries.

W reiterate that principles of ordinary equitable

estoppel are not applicable here. Kurz, 96 F.3d at 1553. For
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estoppel to exist in the ERI SA context, extraordi nary
ci rcunst ances anmounting to fraud or bad faith nust be present.
No such extraordinary circunmstances exist in this case. 1In
addition, plaintiffs Raynond Gunther, Troy Johnson, Teresa
Lattanze, Jacqueline Mays, and John F. Van Allen |1l have not
conme forward with any evidence that they detrinmentally relied on
any Anmal gamat ed m srepresentati on concerni ng defined benefit
pensi ons. Accordingly, the notion of Amal gamated for summary
j udgment on Count V of the amended conplaint will be granted.

VI .

Finally, in Count VIII, which is pleaded in the
alternative to Counts IV and V, plaintiffs allege that they
shoul d recover noney from Anal gamated to prevent it from being
unjustly enriched.'” As is anply clear fromthe foregoing
di scussion, plaintiffs were not entitled to benefits under the
Pension Plan at any tine prior to their term nation.
Accordingly, plaintiffs have not nade any show ng t hat
Amal ganmat ed was unjustly enriched in any way. Summary judgnent
in favor of Amal ganated will be granted.

VII.
Along with their opposition to the notion of

Amal ganmat ed for summary judgnent, plaintiffs filed a cross-notion

17. We have construed Count VIII as a claimfor unjust
enrichment under 8 1132(a)(3) because a state-law claimfor
unjust enrichment would be preenpted by ERISA. Jenkins v. Union
Labor Life Ins. Co., Inc., No. 10-7361, 2011 U. S. Dist. LEXI S
100663, at *26-*27 (E.D. Pa. Sept. 7, 2011).
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for summary judgnment. The First Scheduling Order, dated

Cctober 7, 2011, required the parties to file any dispositive
notion on or before July 16, 2012. Al defendants filed their
notions for summary judgnment by that date. At plaintiffs
request, the court twi ce extended the tine within which to oppose
the notion of Amal gamated for summary judgnment. The cross-notion
of plaintiffs for summary judgnment was filed with that opposition
on Septenber 12, 2012, nearly two nonths after the deadline for
the filing of dispositive notions. Because the notion of
plaintiffs for summary judgnent was filed untinmely, it will be

deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
KAREN JENKI NS, et al. ) C VIL ACTI ON
. )
THE UNION LABOR LIFE INS. CO.,
INC., et al. ) NO. 10-7361
ORDER

AND NOW this 24th day of Cctober, 2012, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) all clainms of plaintiff John Doe are DI SM SSED;

(2) the notion of defendant Amal gamated Life | nsurance
Conmpany for summary judgnment (Doc. #79) is GRANTED;, and

(3) the notion of plaintiffs for summary judgnent
agai nst def endant Amal gamated Life |Insurance Conpany (Doc. #95)

i s DEN ED.
BY THE COURT:

[s/ Harvey Bartle III




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
KAREN JENKI NS, et al. ) C VIL ACTI ON
. )
THE UNION LABOR LIFE INS. CO.,
INC., et al. ) NO. 10-7361
JUDGVENT

AND NOW this 24th day of October, 2012, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat summary judgnent is entered in favor of defendant
Amal ganat ed Life I nsurance Conpany and against plaintiffs Karen
Jenki ns, Jacqueline Mays, Susan Lolli, Linda Russel, Teresa
Lattanze, John Van Allen |11, Donna Anderson, Debra Kontra,

M chel l e Quarles, Troy Johnson, Sharon Schultz, and Raynond
Qunt her.
BY THE COURT:

[s/ Harvey Bartle III




